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APPELLANT’S REPLY BRIEF. 


Although plaintiff does not agree with every statement 
of the law made by defendants, it is apparent that the 
basic differences between plaintiff and defendants do not 
involve legal principles but rather the applicability of those 
principles to the facts alleged in the complaint. This being 
so, we will not re-argue the several independent grounds 


for reversal presented in our Opening Brief. 


This Reply Brief will therefore be confined to com- 
ment on certain errors in defendants’ recitations of what 
they conceive the law to be, as well as their unwarranted 
assuinptions and omissions to answer certain of our con- 


tentions. 
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7am 
ARGUMENT. 


For the convenience of the Court and counsel we shall 
continue to use the same main subdivisions as were 
set up in our Opening Brief, numbers I, II, III, IV and 
VI, of which were commented on in the Brief of de- 
fendants Cowan, and number V of which was commented 
on in the Brief of defendant Bulova. Reference to our 
Opening Brief will be designated “O. B.”; reference to 
defendants Cowan’s Brief will be designated “C. B.”; 
and reference to defendant Bulova’s Brief will be desig- 
nated ““B. B.” Emphasis throughout will be ours unless 
otherwise indicated. 


iL. 
Inapplicability of Parole Evidence Rule. 


Without attempting to recapitulate what has already 
been stated in our Opening Brief, we submit that defend- 
ants’ position that the letter memorandum was intended 
to express the entire agreement and to stand alone with- 
out relation to extrinsic evidence or agreements is unten- 
able. For example, the display to be furnished by The 
Gruen Watch Co., is not even described although the 
memorandum indicates that the nature of the display had 
been settled upon. Likewise, contrary to the position at- 
tributed to it by defendants (C. B. p. 8), plaintiff does 
not argue that the entire contract with the exception of 
one sentence was set forth in the memorandum. Quite 
to the contrary, plaintiff’s position is that the memoran- 
dum is merely a memorandum, and that it was not in- 
tended to be a complete expression of every detail of the 
understanding of the parties. In our Opening Brief 
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(pp. 12-14, 16-18) we have already pointed out many of 
the respects in which the letter memorandum was in fact 
incomplete and ambiguous, which details need not here 
be repeated. 


The three decisions cited by defendants (C. B. p. 4+) in- 
volved contracts which were clearly integrated and which 
not only purported to but did express all material items 
and terms. It should be noted, however, that the latest 
of those three decisions was determined in 1926 and that 
later cases have indicated that the rule applied therein 
was incorrect. See: Universal Sales Corp. v. California 
temas ig. Co. (1942), 20 Cal, 2d 751, 776, Wee: 
2d 665 (O. B. p. 20); Weils v. Wells (1946), 74 Cal. Aipp. 
2d 449, 456; see also California Code of Civil Procedure, 
Secs. 1860, 1856. 


In other words, we believe the correct rule to be that 
the true meaning and intent of language may always be 
shown by reference to extrinsic evidence despite the fact 
that such language on its face may appear to be clear and 
complete. 


In support of its contention that the instant document 
is integrated so as to exclude extrinsic evidence, defend- 
ants (C. B. p. 6) cite the Restatement of Contracts, Sec- 
tion 228, INustration 2, which contains language of con- 
firmation similar to the language of confirmation in the 
letter memorandum. However. that illustration assumes 
that the balance of B’s letter is of such a nature as to con- 
stitute an integrated document. For example. 1f B merely 
wrote “confirming our oral arrangement this morning” 
and wrote nothing further there would obviously be no 
integrated contract. Indeed, the sales contract in the 
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California case of Schmidt v. Cain, 95 Cal. App. 378, 272 
Pac. 803 (O. B. p. 16), began with very similar language 
but nevertheless parol evidence of an oral warranty was 
admitted, the court holding that the contents of the con- 
tract were such as not to prevent extrinsic evidence. 


Moreover, contrary to defendants’ assertions (C. B. p. 
15) even if the memorandum was to be considered either 
a partially or entirely integrated agreement, nevertheless, 
an earlier or contemporaneous oral agreement may be ad- 
missible where it is not inconsistent with the integration. 


This rule of admissibility with respect to prior or con- 
temporaneous oral agreements is set forth in the Restate- 
ment of Contracts, as follows: 


“Section 240. In What Cases Integration Does 
Not Affect Prior or Contemporaneous Agreements. 


(1) An oral agreement is not superseded or in- 
validated by a subsequent or contemporaneous inte- 
gration, nor a written agreement by a subsequent in- 
tegration relating to the same subject-matter, if the 
agreement is not inconsistent with the integrated 
contract, and 
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(b) is such an agreement as might naturally be made 
as a separate agreement by parties situated as 
were the parties to the written contract.” 


See: Illustrations 4, 5 and 6. 


The latter illustration provides: 


“6. A and B orally agree that A shall work for 
B in specified employment and that B shall pay him 
therefor $3000. B delivers to A a written promise 
in terms absolute to pay $3000 in six months, The 
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oral agreement of A to do the specified work is oper- 
ative both as a promise and as qualifying B’s duty to 


pay $3000.” 


Defendants cite several cases (C. B. p. 8) for the 
proposition that a presumption exists that parties enter- 
ing into a written agreement have expressed all the con- 
ditions by which they intended to be bound. But presump- 
tions are a matter of evidence and only in a few cases 
(CodewGiv. Proc., Sec. 1962) are conclusive; in the face 
of the allegations of the instant complaint any such pre- 
sumption is of no more importance than would be the 
presumption that a written instrument is supported by 
consideration in the face of a pleading which alleged a 
lack of any consideration. 


Defendants next assert (C. B. p. 9) that the agree- 
ments extrinsic to the letter memorandum are inconsistent 
with that document and they criticize the recent case of 
Stmmons v. California Institute of Technology, 34+ Cal. 
2d 264, 274, 172 P. 2d 665, on the ground that it involved 
fraud. Nevertheless as was pointed out in our Opening 
Brief (O. B. pp. 14-15), that case expressly held that 
promises directed to the form: of payment are not incon- 
sistent or at variance with additional promises relating to 
the question of the use of such payments. So, in the case 
at bar, while a portion of the written memorandum pro- 
vided which party would bear the cost of the display in 
the event it was or was not included, the memorandum is 
absolutely silent as to what was to determine whether 
plaintiff's display would or would not be included in the 
motion picture. Hence, the contemporaneous oral agree- 
ment as to the latter point was not at all inconsistent with 
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the subject matter of the written memorandum but was 
supplementary thereto and should have been considered 
by the Court below. 


Defendants’ argument of inconsistency is for the most 
part premised upon a completely false assumption, to wit: 
that the memorandum expressly granted to defendants the 
right to determine whether the display was to be included 
in the picture or not. In fact this erroneous assumption 
is the corner-stone of defendants’ entire case and a read- 
ing of defendants’ brief will disclose that defendants as- 
sert over and over again the proposition that the parties 
contemplated “that defendants might choose not to use 
the display” (C. B. p. 1); “that defendants mnught decide 
to use the display” or “that they might decide not to use 
it” (C. B. p. 14); that defendants had an “absolute right 
of selection” (C. B. p. 20); that the agreement “expressly 
contemplates that defendants may decide not to use the 
sign in the picture” (C. B. p. 25); that defendants were 
to pay the cost of the display “if they do not include it” 
(C. B. p. 28); that defendants had “the privilege of de- 
termining’ to omit the display (C. B. p. 34); that the 
written contract “eapressly gives defendants the important 
choice” (C. B. p. 43); that defendants had the “privilege 
of omitting the display” (C. B. p. 44); and that the par- 
ties ‘had entered into a written contract giving defend- 
ants the absolute choice of omitting the display” (C. B. 
p. 47). 

But the reiteration of such language in defendants’ 
brief only serves to emphasize their weakness, for no such 
language nor anything remotely like it can be found in the 
letter memorandum. 
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Defendants likewise cite numerous authorities in sup- 
port of the general proposition that the party required to 
perform one of two alternative acts has the right of sclec- 
tion. Jn this connection, defendants quote from Blake v. 
Paramount Pictures, 22 Fed. Supp. 249, and from -Irthur 
vd. bawow De Hirsch Fund, 121 Fed. 791 (C. B. pp. 10- 
I4). The first of those cases involved a contract which 
expressly permitted the defendant to select one of two 
performances with respect to the furnishing of motion 
pictures, while the second involved a contract which 
specifically authorized the lender to name a grantee upon 
completion of each building and provided that the builder 
would lease the buildings if the lender did not name a 
Grantee. 


What defendants really seek to do is to imply from the 
cost provisions an absolute right of capricious election to 
use or not to use and then to assert that the extrinsic 
agreement with respect to use (except in the event of 
inability) is inconsistent with the wplicd absolute chorce. 
But such implication is neither required nor proper where 
the parties have expressly agreed, even though extrinsi- 
eally, as to the matter on which the written instrument 1s 


silent. 


Imethe case at bar, tle provisionswwith respect to the 
question of the display being “included” or “not actually 
included’? were, under the circumstances of the case, 
really for the benefit of plaintiff. They were never in- 
tended by the parties to give the defendant any right of 
choice or election in the inatter. If they had so intended. 
it would have been a simple matter to so provide, vet no 
such provision appears. 
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Another authority relied upon by defendants as estab- 
lishing their claimed absolute right of election with which 
any other agreement is inconsistent, is Restatement of 
Contracts, Section 325, Comment c. (C. B. p. 10). How- 
ever, in Comment b. of the same Section 325, the Restate- 
ment sets forth an example analogous to the instant case 
and indicates that where alternatives are of greatly vary- 
ing value to the promisee the parties must have contem- 
plated the alternative to the contemplated performance to 
apply only in the event of imability to perform the contem- 
plated obligation. So, in the case at bar, it is self-evident 
that both parties contemplated and were interested in the 
use of the sign rather than its non-use. Certainly plaintiff 
was interested only in the advertising value to be obtained 
from such use and was not interested in merely receiving 
a portion of its expenses (the actual cost of constructing 
the sign) in connection with the project. On the other 
hand, it is equally self-evident that plaintiff would be 
willing to accept such partial return in the event of de- 


fendants’ inability to use the sign. 


Defendants’ argument that the word ‘“‘agreements” can- 
not refer to a promise by defendants to use the display 
(C. B. pp. 16-18) is likewise not well taken. Apparently 
defendants find some difficulty with the allegations of the 
complaint to the effect that the agreement between plain- 
tiff and defendants was entered into through the instru- 
mentality of the agent Kline. The simple fact of the mat- 


ter is that the producer defendants requested Kline to ob- 
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tain an agreement for them from plaintiff; that such 
agreement was obtained; and that the letter memorandum 
was written by Kline to producer defendants stating that 


such an agreement had been obtained. 


Lastly, the defendants assert that there are no ambigu- 
ities in the letter memorandum. On this point we respect- 
fully refer this Honorable Court to pages 16 through 21 
of our Opening Brief, wherein we pointed out the many 
respects in which the letter memorandum was in fact am- 
biguous. However, it is interesting to note that although 
in an earlier portion of their brief, defendants argued that 
the memorandum was “a formal, composed and complete 
contract, with preambles, numbered paragraphing, and 
careful expression of the terms and conditions” (C. B. 
p. 8), nevertheless, in defending their position that the 
agreement contains no ambiguities, defendants are forced 
to the position that the entire paragraph 1 of the mem- 
oranduin is inecrely ‘a recital or preamble to the agree- 
ment” (C. B. p. 18) and that paragraph 2 of the mem- 
orandum is also “‘merely a preamble.” (C. B. p. 19.) 
We submit that the adoption of defendants’ arguments 
would require this Honorable Court to disregard every- 
thing in the letter memorandum with the exception of a 
few words in paragraphs 3 and 4 of the memorandum. 
a method of construction which is diametrically opposed 
to the fundamental rule that effect must be given to all 


parts of an agreement. 


—10— 
IT. 

Producer Defendants Had Certain Implied Obligations. 

In our Opening Brief (O. B. pp. 22-30) we pointed 
out that even if the parole agreement were not admissible, 
the memorandum contained an implied obligation that 
defendants would use plaintiff's name if plaintiffs dis- 
play were used. The only answer which defendants 
make to this particular contention is that the provision 
that producers would bear the cost if the scene was “not 
actually included substantially in the manner presently 
represented,” contemplated use without plaintiff's name. 
It is respectfully submitted that this language was inserted 
for the protection of plaintiff advertiser and (1) does 
not purport to permit substitution of a competitor’s name 
on a display which is actually used im the manner repre- 
sented and that (2) since inserted for the protection of 
plaintiff this “alternative” cannot be taken advantage of 
by defendants in such a manner as to use the display, and 
then dub in another’s name and offer to plaintiff the 
reimbursement contemplated only im the event of non-use 
of the display. 


Plaintiff likewise wishes to express disagreement with 
the ‘legal principle” asserted by defendants on pages 25 
and 26 of their Brief, in support of which plaintiff cites 
Delaware & Hudson Canal Company v. Pennsylvania 
Coal Company, 19 L. Ed. 349, 8 Wall. 276 at 288. That 
case correctly states the rule with respect to implied obliga- 


tions to be that the Court will not imply an obligation 


wire 


“unless the implication results from the language em- 
ployed in the instrument, or is indispensable to carry the 


intention of the partics into effect, * * *” 


Defendants’ error no doubt arose from having inad- 
vertently taken the first of four examples of situations in 
which obligations have been implied and erroneously con- 
cluded therefrom that only in that situation will an obliga- 


tion be implied. 


Plaintiff agrees that courts are reluctant to enlarge 
a written contract by implication but we respectfully wish 
to point out that in the instant contract (assuming as 
defendants claim, that the extrinsic agreement must be 
barred) the fact remains that this Court must necessarily 
either (1) (as urged by defendants) imply a free choice 
by the producers to use or not to use coupled with an 
implied right to use plaintiff's display and substitute the 
name of another thereon, or (2) imply the obligation 
(as urged by plaintiff) to use plaintiff's sign except in 
the event of inability to use it or at the very least, an 
obligation to use plaintiff's name if plaintiff's sign were 
used; for certainly neither obligation (1) nor obligation 


(2) is expressly set forth in the letter memorandum. 


On page 27 of defendants’ brief it is asserted that the 
statement of consequences to follow in the event of failure 
to do a certain act prevents the implication that that 
party agreed to do that act. This may be a correct state- 
ment of a gencral rule but as is pointed out previously. 


it does not apply where the alternative performances are 


A Pee, 


of such disproportionate value that it is fair to imply 
that the parties intended the contemplated performance 
unless through inability that performance be prevented. 
(Restatement of Contracts, Sec. 325, Illustration (b).) 
The general rule is also subject to the exception that 
where a clause is inserted manifestly for the benefit of 
one party it will not be interpreted to afford a choice 
to the party not intended to be benefited thereby. (See 
Norfolk & N. B. Hosery Co. v. Arnold, 45 Ath G08; 
Leezer v. Fluhart, 105 Wash. 618, 178 Pac. 817.) 


Defendants attempt to distinguish (C. B. p. 31), on 
the ground that they did not involve alternative contracts, 
the cases relied upon by plaintiff which hold that a cove- 
nant of good faith will be implied in al] agreements (O. B. 
pp. 22-30). Actually, however, one of the purposes of 
citing these authorities was to establish the fact that the 
letter memorandum was not intended to provide alternative 
obligations in any such manner as to permit defendants to 
induce plaintiff, a corporation not in the scene-making 
business, to construct a display and at the last minute to 
demand a large sum of money as a condition to retention 


of plaintiff’s name thereon. 


Defendants also attempt to distinguish the case of 
Wood v. Lucy, Lady Duff-Gordon, 222 N. Y. 88, 118 
N. E. 214, on the same ground, namely that there existed 
no alternative performance in that case. However, im the 
instant case unless defendants gave thew best efforts to 


use plaintiff's display, plaintiff would recewe no considera- 
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tion, since the asserted “alternative” was merely the reim- 
bursement of plaintiff for funds already expended by 
plaintiff mm constructing the sign. If plaintiff were in the 
display making business then the distinction made on page 
31 of defendants’ brief might have some validity, but 


such is not the case here. 


Defendants state (C. B. pp. 31-32) that Norfolk & N. 
B. Hosiery Co. v. Arnold, 45 Atl. 608, may have been 
presented by plaintiff in a misleading manner. However, 
a careful reading of that case will indicate that such was 
not the case. That decision illustrates a situation closely 
analogous to the instant case and the court implied an 
obligation to purchase in giving a reasonable interpreta- 
tion to a clause which omitted an essential but, in the 


judgment of the court, a necessarily implied obligation. 


We submit that no matter how defendants may attempt 
to torture the language of the letter memorandum or close 
their eyes to the obvious intent of the parties to the trans- 
action here involved, the simple fact remains that the de- 
fendants herein have thus far successfully achieved a re- 
sult which clearly was never contemplated or intended 
by the parties at the time they entered into the transaction. 
It is under just such circumstances that implied obligations 


should be and are given effect. 


aie, 
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The Conduct of Producer Defendants Subsequent to 
the Execution of the Letter Memorandum Was 
Such as to Bind Them to Use Plaintiff's Name 

on Its Sign and Display in the Motion Picture. 
At the outset of their argument under Point III (C. B. 
p. 33) defendants quote the trial court’s comment to the 
effect that the producers had complete freedom of action 
up to and including the final version of the picture. This 
conclusion (and defendants’ argument) overlooks the fact 
that an election can be and very commonly is exercised 


well prior to the date of performance. 


Defendants put a hypothetical case (C. B. p. 34) in 
which A and B execute a contract under the termemor 
which B agrees to give A, on July Ist, either a horse or 
a cow whichever he, B, may choose; prior to July Ist B 
tells A that he intends to give A the horse. Defendants 
conclude that B would not be bound under any theory of 
election, but we submit that defendants’ conclusion is in- 
correct for there appears to be nothing preventing B from 
choosing prior to July Ist which alternative he will per- 
form, and by exercising his right of choice he bars him- 
self on the date of performance from giving other than 
that which he has chosen. Indeed defendants’ hypothetical 
case is almost precisely illustrative of Hankey v. Em- 
ployers Casualty Co., 176 S. W. 2d 357, except that de- 
fendants in their hypothetical case gratuitously achieve a 


contrary result. 
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See also Restatement of Contracts, Section 325, Illus- 


travon 3: 


“3. A contracts with B in June to sell B 100 tons 
of sugar to be shipped to A from Cuba to New York 
during the following October. A further contracts 
to declare the name of vessel on which the sugar is 
shipped. A makes four shipments of sugar in Oc- 
tober from Cuba to New York. While all the vessels 
are making the voyage, A declares the name of one 
of the vessels as that from which he elects to deliver 
sugar to B. A later makes a declaration of another 
vessel and refuses to deliver sugar from that vessel 
which he first named, but tenders sugar of proper 
amount and quality. A has conimitted a breach of 
contract.” 


Restatement of Contracts, Sec. 325, Illustration 3. 


In attempting to distinguish the Hankey case, defend- 
etitcwcorcite the early case of Norris v. Harris, 15 Cal. 
226, in which the Court stated, in passing, that the doc- 
trine of election had no application to the case then before 
the Court. In that case, it was held that in the absence 
of any choice the obligation was nevertheless definite and 
certain to perform a certain act. But nothing in the case 
indicates that a choice or election would not have been 


Miven elfect. 


The defendants also attempt to analogize the asserted 
alternative contract to an offer (C. B. pp. 4445) but 
obviously the rules applicable to the evidencing of elec- 
tion are quite different from the rules applicable to the 
acceptance of an original offer. 


~_ 
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Defendants’ argument (C. B. pp. 45-49) that the facts 
alleged are not sufficient to raise an estoppel presents 
primarily a question of fact and plaintiff has little to add 
except to refer the Court to the acts summarized on pages 
37 and 38 of our brief. For some reason defendants have 
seized upon the doctrine of “promissory estoppel” as being 
the nature of the estoppel urged. Actually an estoppel to 


deny an election is either (1) an estoppel in pais, which 
is defined in Black’s Law Dictionary (2d Ed.) as follows: 


“An estoppel by the conduct or admissions of the 
party; ** * *. It lies at the foundation of merals: 
and is a cardinal point in the exposition of promises, 
that one shall be bound by the state of facts which he 
has induced another to act upon.” 


or (2) an estoppel by election, which is defined as follows: 
“An estoppel predicated on a voluntary and in- 
telligent action or choice of one of several things which 
is inconsistent with another, the effect of the estoppel 
being to prevent the party so choosing from after- 
wards reversing his election or disputing the state of 
affairs or rights of others resulting from his original 
ChGise: 


Note also that California Code of Civil Procedure, Sec- 
tion 1962(3) specifies as a conclusive presumption: 

“3. Whenever a party has, by his own declara- 
tion, act, or omission, intentionally and deliberately 
led another to believe a particular thing true, and 
to act upon such belief, he cannot, in any litigation 
arising out of such declaration, act, or omission, be 
permitted to falsify it.” (Code of Civ. Proc., Sec: 
1962(3)>) 


We respectfully submit, therefore, that the facts set 
forth in plaintiff’s complaint clearly gave rise to an election 
or to an estoppel to deny such election, or both. 


——)- 
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The Use to Which Defendants Ultimately Put Plain- 
tiff's Sign and Idea Was Unauthorized and 
Wrongful. 


Our arguments on the foregoing contention were fully 
developed under point IV of our Opening Brief (O. B. 
pp. 39-45). Defendants have failed to meet these argu- 
ments. 


Instead they are content to stand on the proposition 
that having tendered the bare cost of the display, they were 
@reemoerimake stich usc of it as they pleased (C. 1. pp, 
50-54). The difficulty with defendants’ position is that 
there 1s absolutely nothing in the letter memorandum which 
purports to give to producers any right cither im the sign 
and display itself or to the common law property right 
in any idea or ideas embodied therem. No matter what 
the letter memorandum might be, it is certain that it does 
not purport to be and is not a contract of sale: yet de- 
fendants’ entire argument (under point IV) is necessarily 
based upon the assumption that a sale was involved. 

A reading of the letter memorandum sufficiently estab- 
lishes that it was not within the contemplation of the 
parties that the clock sequence utilizing Gruen’s special 
display would be used except with Gruen's name appended 
thereto. The provision in the agreement referring to 
signs and displays “not actually included in the picture 
substantially in the manner presently represented to you” 
was manifestly inserted in order to protect plaintiff by 
limiting the conditions under which it would bear the cost 
of construction and cannot be twisted into a conversely 
implied authorization to defendants to take the specially 
designed display, and sell the same to the highest bidder 


ie 


merely by reimbursing the original designer-advertiser for 
its cost. 


Defendants attempt to distinguish the Liggett & Meyer 
Tobacco Company case on the ground that that case in- 
volved a “novel” idea, whereas, according to defendants, 
the instant case does not involve a novel idea. Whether 
an idea is or is not a novel one would seem to be a ques- 
tion of fact for the trial court. Plaintiff submits, how- 
ever, that there is considerably more novelty in the idea 
of a huge oversized neon illuminated clock from the 
pendulum of which a man swings during a chase than is 
found in the idea protected in the Liggett & Meyer case. 


Defendants object (C. B. p. 54) that plaintiff nowhere 
specifically refers to “literary property” rights. However, 
the complaint sufficiently alleges in Paragraph VII that 
plaintiff expended a substantial amount of time, thought 
and effort to the conception and design of the special sign 
and display which was the original idea of plaintiff and 
was and is the property of the plaintiff. 


We submit that the whole tenor of the letter memo- 
randum and the only possible intention of the parties at 
the time of executing the same, was that if the displays 
submitted were used (regardless of defendants’ duty to 
use or not to use) the consideration which the advertisers 
would receive was to be the advertising value of the ap- 
pearance of their respective names in the picture. It was 
not contemplated, nor should the Court permit the produc- 
ers to use the sign, display and sequence worked out by 
plaintiff and at the same time offer to reimburse plaintiff 
only for the mere out-of-pocket cost as if the display 
had not been used and included in the picture. 
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V. 
Answer to Contentions of Defendant-Appellee Bulova. 


Bulova tacitly concedes that it is liable if the producer 
defendants are liable. 


In answer to our contention that even if uo cause of 
action were stated against producer defendants the com- 
plaint states a claim against defendant Bulova. (O. 2. pp. 
46-52.) Bulova relies upon the case of Sweeley v. Gor- 
aommelon), 47 Cal. App. 2d 385 (B. B. p. 3), which held 
thatsa complaint failed to state a cause of action for al- 
legedly wrongfully inducing another to assert the inva- 
lidity of a contract which did not comply with the Statute 
of Frauds. Bulova concludes that there can be no lia- 
bility for inducing another to do what he is legally en- 
titled to do. We submit that that decision does not 
express what is now the law of California with respect 
to the factual situation here presented. Compare Speegle 
v. Board of Fire Underwriters (1947), 29 Cal. 2d 34, 
172 P. 2d 867, in which the California Supreme Court 
points out that intentional and unjustifiable interference 
with contractual relations, even if a contract is at the 
will of the parties, is actionable in California. (QO. B. 
pp. 47-8.) 

The other District Court cases cited by Bulova. like 
the Szeeley case, are also contrary to the recent pro- 
nouncements of the California courts relied upon by 
plaintiff. 

Bulova finally asserts that the complaint does not state 
a cause of action for unfair competition on any theory 
whatsoever. (B. B. pp. 4-8.) In support of this asser- 
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tion the Restatement of Torts, Section 768, subsection 1, 
is cited, and it appears that Bulova attempts to avoid the 
allegations of the complaint by relying upon the privilege 
of competition. However, subdivision (a) of subsection 1 
requires that “the relation concerns a matter involved in 
the competition between the actor and the competitor.” 
The type of competition obviously contemplated by this 
section of the Restatement is normal business competition 
and it cannot be extended to afford a privilege to inten- 
tionally and unjustifiably deprive Gruen of the fruits of 
an advantageous relation with respect to an advertise- 
ment. In short, Gruen and Bulova are competitors in the 
watch business and not in the literary property, motion 
picture or advertising business. 


Conclusion. 


It is respectfully submitted that, construing the Com- 
plaint most favorable to the plaintiff and resolving all 
doubts in favor of its sufficiency, the Complaint in this 
action clearly states a claim against the defendants on 
one or more of the various theories heretofore set forth 
in our Opening Brief. Accordingly the judgment below 
and each and every part thereof should be reversed, and 
the cause remanded for further proceedings. 


Respectfully submitted, 
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